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Michael Freund SBN 99687
Ryan Hoffman SBN 283297
Michael Freund & Associales
1919 Addison Street, Suite 105
Berkeley, CA 94704
Telephone: (510) 540-1992
Facsimile: (510) 540-5543

Attorneys for Plaintff
ENVIRONMENTAL RESEARCH CENTER

Matthew R, Omr SBN 2] 1057

Scott R, Hatch SBN 24| 563

Call & Jensen

A Professiong! Corporation

610 Newport Center Drive, Suite 700
Newpott Beach, CA 92660
Telephone: (949) 717-3000
Facsimiie: (949) 717-3100

Attomeys for Defendant ULTRA-LAB
NUTRITION, INC. dba BEAST SPORTS
NUTRITION

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA

ENYIRONMENTAL RESEARCH
CENTER, a Californio nen-proflt
vorporation

Plaintiff,
V.

ULTRA-LAB NUTRITION, INC. dba
BiliAST SPORTS NUTRITION and DOES
1-100

Defendants.

L INTRODUCTION

CASE NO. 14733269

STIPULATED CONSENT
JUDGMENT

Health & Safety Code § 252495 ef seq.

Action Filed: July 16, 2014
Tnal Date: None set

1.1 On huly 16, 2014, Plaintiff Environmental Rescarch Center {“ERC™), a non-

profit corporation, es ¢ private enforcer, and in the public interest, initiated this action by filing

2 Complaint for Injunctive and Dcclaratory Relief and Civil Pemaltes (the “Complatnt™)

pursuant to the provisions of California Health and Safety Code section 252495 ef seq.

STIPULATED CONSENT JUDGMENT

CASE NQ, 14733269
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(“Proposilion 65"}, against Ultra-Lab Nutrition, Inc. dba Beast Sports Nutrition and Does 1-100
(cotlectively “Brast Spors™).  In (s action, ERC alleges that m number of products
manufactured, distributed or sold by Beast Sports ¢ontain lead, p ¢hiemical listed under
Proposition 65 s a carcinogen and reproductive toxin, and expose consumers fo this chemical
&t a level requaring a Proposition 65 warning, These products (referred lo heretmafier
individually as a "Covered Product” or collectively as “Covered Producls™) are: 1) Beast Spons
Nutition Super Test, 2) Beast Sports Nutrition Ieust Mode Beast Punch Flavor, 3) Beast Sports
Nutrition Amphelalean Orange Cooler Fiavor, and 4) Beast Sports Nutrition Beast Mode Pink
Lemonade Flavor.

12 ERC and Beast Sponts arc hereinafter referred to individually as a “Party” or
collectively as the "Partics.”

13  ERC js a California non-protit corporation dedicated to, among other causes,
helping safeguurd the public from health hazards by reducing the use and misuse of hazardous
and toxic chemicals, facilitating a safe environment for consumers and employees, and
ENCOUrAZIOg Corporate responsibility.

1.4 ERC alleges that Beast Sports is a business entity that has employed ten or more
persans during a time peried that is relevant ta this action, and qualifies as a “person in the course
of business” within the meening of Proposition 65. Beast Sports disputes this contention, Beast
Sports marufactures, distributes and sells the Covered Producis.

1.5 The Comgplaint is based on altegations contained in ERC's Notice of Violation
dated January 31, 2014, that was served on the California Attorney General, other public
enforcers, and Beast Sports (“Notice™). A true and cotrect copy of the Notice is attached as
Exhibjt A and is hereby incorporated by reference. More than 60 days have passed since the
Notice was mailed and uploaded to the Attarney General's website, and no designated
governmental cntity has filed a complaint ageinst Beast Sports with regard to the Covered
Products or the alleged yiolations.

1.6 ERC's Notice end Complaint allege that usc of the Covered Products exposes
persons in California to lead without first providing clear and reasonable wamings in violation

STIPULATED CONSENT JUDGMENT CASE NO. 14733269
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of Califomia Hcalth and Safety Code section 25249.6. Beast Sporis denies all material
atlegations contained in the Notice and Complaint.

\.7  The Parties have enlered inte this Consent Judgment in order to settle,
compromise and resolve disputed claims and thus avoid prolonged and costly litigation.
Nothing in this Consent Judgment shall constitute or be corstrued as an adsmission by any of
the Parties, or by any of their respective officers, directors, sharelolders, employces, agens,
parcat companies, sbbsidiaries, divisions, affitiates, {ranchisees, licensees, costomers, suppliers,
distributors, wholesalers, or retailers. Except for the representstions made above, nothing in
this Consent Judgment shall be eonstrued as an admission by the Parties of eny fast, issue of
law, or violation of law, nor shali compliance with (his Consent Judgment be constreed as an
admission by the Parties of any fact, issue of law, or violation of law, at any time, for any
purpose.

1.8 Except as expressly set forth fhercin, nothing in this Consent Judgment shall
prejudice, waive, or impair any right, remedy, argument, or defense the Parties may have in any
other or future Jegal procecding unrelated 1o these proceedings.

1.9 The Effective Dutc of this Consent Judgment is the date oy which it is cntered as
a Judgment by this Court.

1.10  As a result of ERC’s NOV of January 31, 2014, Bcast Sports has ayreed to
commence providing Propesition 65 wamings on its products pursuant to Section 3 below.,

2. JURISD{CTFION AND VENUL

For purposes of this Consent Judgraenl and any further court action that may become
neeessary to enforce this Consent Judgment, the Partics stipulate that this Court has subject matter
Junisdiction over the allegations of violalions ¢ontained in the Complaint, pcrsonal jurisdietion
over Beast Sports as 10 the acts alleged in the Complaint, that venue i3 proper in Alameda
County, and that this Court has jutisdiction (o enter this Conscent Judgment as a full and final
resolution of all claims up through and including the Effective Date which were or could have
been asserted in this action based on the facis alleged in the Notice and Complaint,

STIPULATED CONSENT JUDGMENT CASE NO. 14733369
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3. INJUNCTIVE RELIEF, REFORMULATION, TESTING AND WARN INGS
3.1  Beginning on the Effective Date, at al] times (hat Besst Sports qualifies as a
“person in the course of business” within the meaning of Proposition 65, Beast Sports shal! be
permanently enjoined from manufacturing for sale in the State of Caiifornia, “Distributing into
the State of California™ or directly selling i the State of Califoernia, any Covered Product
which exposes e person to a *Daily Lead Exposure Leve]” of more (han 0,5 Crograms per
day of lead when the maxtmum sugpested dase is taken as directed on the Covered Product's
label, unless it meets the waming requitements under Section 3.2,
3.L1  As used in this Consent Judgment, the term “Distributing inte the State
of Califomia” shall mean lo directly ship a Covered Product into Califomia for sule in
California or to sell @ Covered Product (0 a disttibutor that Beast Sports knows will sell the
Coverext Product int Californis.
3.1.2 For purposes of this Congent Jodgment, the “Daily Lead Exposuse
Level” shall be measured in micrograms, and ghall be calculated using (he following formula:
micrograms of lead per gram of product, multiplied by grams of product per serving of the
product (using the largest serving size appearing on the product label), multiplied by servings
of the product per day (using the largest number of servings in 2 recommended dosape
appoaring on (he preduct label), which equals micrograms af lead exposure per day.
3.2 Clear ond Reasonable Warnings
If Beast Sports is required 10 providc a warning pursuant (o Scction 3.(, the following
waming must be wilized:
WARNING: This product contains Ja] chermical(s] koown to tho State of California to
cause [cancer and] birth defects or other repreductive harm,
Beast Sports shall use the phrase “cancer and” in the warning only if the maximum daily dose
reconunended on the Jabel contains mare than 15 micrograms of lead as delermined pursuant to
the quality comtrol methodology set forth in Section 3 4.
The warning shall be securely affixed to or panted upon the conteiner or Jabel of each
Covered Product. In addition, for Covered Products s0id over Beast Sporis’ website, the
STIPULATED CONSENT JUDGMENT CASE NO. 14733259
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waming shall appear on Beast Sponis’ checkout Ppage prior to compieting checkout on Beast
Sports’ website when a California delivery address is indicated for any purchase of any Covered
Product.

The waming shall be at least the same size as the largest of any other health or safety
wamings also appearing on its website or on the label or container of Beast Sports’ product
packaging and the word “WARNING” shal] be in alf capital Jetters and in bold print. No other
statements about Proposition 65 or lead may accompany the warning,

Beast Sports must display the above wamings with such conspicuousness, as compared
with other words, statements, or design of the label or container, as applicable, to render the
warning iikely 10 be read and understood by an ordinary individval under customary conditions of
purchase or use of the product.

3.3  Reformulated Covered Products

A Reformulated Covered Product is one for which the Daily Lead Exposwre Level when
the maximum suggested dose is taken as directed on the Reformulated Covered Product’s labe},
conteins no mere than 0.5 micrograms of lead per day as determined by the quality control
mcthodology described in Section 3.4.

34  Testing and Quality Control Meihodology

3.4.1  Beginning within ope year of the Effective Date, at all times that Beast
Sports gualifies as & “person in the eourse of business” within the meamng of Proposition 65,
Beast Sports shall arange for lead testing of the Covered Products at legst once g year for a
minimum of three consecutive years by ammnging for testing of five randomty selected samples
of each of the Covered Products, in the form intended for sale to the end-user, which Beast
Sports intends to sell or is manufacturing for salc in California, directly selling to a consumer
in California or “Distributing into California.” The testing tequirement does not apply to any of
the Covered Products for which Beast Sporis has provided the waming specificd in Section 3.2,
If tests conducted pursuant to this Section demonstrale thal no warning is required for a
Covered Product during each of three conseculive years, then the lesiing requirements of this
Scction will no longer be required as to that Covered Product, However, if during or afier the

STIPULATED CONSENT JUDGMENT CASEB NO. 14733269
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three-year festing period, Beast Sports chenges ingredient suppliers for any of the Covered
Products and/or reformulates any of the Covered Products, Beast Sports shall test that Covered
Product annually for at least three (3) consecutive years afer such change is made.

3.4.2  For purposes of measuring the “Daily Lead Exposure Lavel”, the highest
lead detection result of the five (5) randomly selecled samples of the Covered Products will be
controlling.

3.4.3 All testing pursvant to this Consent Judgment shall be performed using a
iabaratory method that complies with the performance and quality control foctors appropriate
for the method used, meluding limit of detection, qualificalion, accuracy, and precision that
meets the following criteria: Inductively Coupled Plasma-Mass Spectrometry (“ICP-MS™)
achicving a limit of quantification of less than or equal to 0.010 mg/kg or any ather lesting
method subsequently agreed to in writing by the Parties.

344 All testing pursuant to this Consent Judgment shall be performed by an
independent third party laboratory certified by the Califernia Environmental Laboratory
Accreditation Program or an independent third-party laboratory that is registered with the
United States Food & Drug Administration.

345 Nothing in this Consent Judgment shall limit Beast Spotts™ ability to
conduct, or require that others conduct, additional testing of the Covered Products, inciuding
the raw materials vsed in their manufacture.

34.6 Beginning on the Effective Date and continuing for a period of three
years, Beast Sports shall arrange for copies of al| laboratory reports with resulis of testing for
lcad content under Section 3.4.1 to be automatically sent by the testing Iaboratory direetly to
ERC within ten days after completion of the testing, Beast Sports shall retain all test results and
documentation for a period of five years from the date of cach test,

4. SETTLEMENT PAYMENT
4.1 In full satisfaction of all potential civil penaliies, payment in iieu of ¢ivil
penaltics, attomey’s fees, and costs, Beast Spocts shall make a total payment of $48,000.00
(“Tolal Settlement Amount”) to ERC within 5 days of the Effective Date. Begst Sports shail

STIPOLATED CONSENT JUDGMENT CASE NO. 14733269
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make this payment by wire transfer to ERC's escrow accotmt, for which ERC will give Beast
Sports the necessary account information. The Total Settlerent Amount shail be apportioned

as follows:

4.2 $11,000.00 shall be considered a civil penalty pursuant e California Health and
Safety Code §25249.7(b)X!). ERC shall remit 75% ($8,250.00) of the civil penalty to the
Office of Environmental Health Hazard Assessment {"QEHHA™) for deposit in the Safe
Drinking Water and Toxic Enforcement Fund in accardance with California Health and Safety
Code §25249.12(c). ERC will retain the remaining 25% ($2,750.00} of the civil penalty,

4.3 53,912.88 shall be distributad to ERC as reimbursement to ERC for reasonshle
costs incurred in bringing this action.

44 $2,3%0,00 shall be distributed to ERC in leu of further civil penalties, for the
day-to-day business activities such as (1) continued enforcement of Proposition 635, which
includes work, analyzing, rescarching and testing consumer produtts that may contain
Proposition 63 chemicals, focusing an the same or similar type of ingestible products that are
(he subject maticr of the current action; (2) the continued monitoring of past conscnt judgments
and settlements to ensure companies are in compliance with Proposition 65; and (3) giving a
donation of $120.00 to the Center For Environmental Health to address reducing toxic chemical
exposures in California

45  §16,675.00 shall be distributed 1o Michael Freund as reimbursement of ERC’s
attormey’s fees, $945.00 shal] be distributed to Ryan Hoffman as rehnbursement of ERC’s
attorttey's fees, while $13,087.12 shall be distributed to ERC for its in-housc tegai fecs.

5.  MODIFICATION OF CONSENT JUDGMENT

5.1 This Consent Judgmenl may bec modified only (i) by written stipulation of the
Parties or pursuant to Seetion 5.4 and (i} upon entry by the Court of a modified consent
judpment.

5.2 If Beast Sports seeks to modify this Consent Judgment under Sectian §.], then
Beast Spors must provide writien notice to ERC of its intent (*Notice of Tnient™). 1f ERC secks
1o meet and confer regarding the proposed modification in the Notice of Intent, then ERC must
STIPULATED CONSENT JUDGMENT CASB NO, 14733269
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provide written notice to Beast Sports within thirty days of receiving the Notice of Inteat. |f
ERC netifies Beast Sports in a timely mammer of ERC's intent to meet and confer, then the
Parties shail meet and confer in good faith as required in this Section. The Partics shall meet in
person o via (clephone within thirty {30) days of ERC's notification of Jis intent (0 meet and
confer, Within thitty days of such meeting, if ERC disputes the proposed modification, ERC
shal] provide to Beast Sports a written basis for its positton. The Parties shell continue to meet
and conler for an additional thirty (30) days in an effort to resolve any remaining disputes,
Should it become necessary, the Parties may agree in writing to differcnt deadlines for Lhe
meet-and-confer periad.

3.3 Inthe event that Beast Sports initiates or otherwise requests a modification tnder
Section 5.1, and the meet and confer proccss leads to 3 Joinl motion or application of the
Consent Judgment, Beast Sports shall reimburse ERC its costs and reagonable aftorney’s fees
for the time spent in the meet-and-confer process and filing and arguing the motion or
application

5.4  Where the meet-and-confer process doss not lead t0 a joint molion or
application in support of a modilication of the Consent Judgment, then either Party may seek
judicial retief on its own, In such a situation, the prevailing Party may seek to recover costs
and reasonable altorney’s fees. As used in the preceding sentence, the term “prevailing party™
means a party who is successful in obaining relief more favorable 1o it than the relief that the
other party was amenable to providing during the Panics' gaod faith attemnpt to resolve the
dispute that is the subjoct of the modification.

6. RETENTION OF JURISDICTION, ENFORCEMENT OF CONSENT

JUDGMENT

64 This Court shall retain jurisdiction of this matier to enforce, modify or terminate
this Consent Judgment.

62 If ERC alleges that any Covered Product fajls to qualify as # Reformulated
Covered Product (for which ERC alleges that no waming has been provided), then ERC shall
inform Bewst Sports in a reasonably prompt manner of its test results, including information

STIPULATED CONSENT JUDGMENT CASE NQ. 14733269
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sufficient to permit Beast Sports to identify the Covered Products at jssue. Beast Sports shall,
within thirly days following such notice, provide ERC with testing information, from an
independent third-party laboratory meeting the requirements of Sections 3.4.1 and 342,
demonstrating Beast Spons® compliance with the Consent Judgment, if warranted. The Parties
shall first attempt to resoive (e matter prior to ERC taking any further legal ackon,
7. APPLICATION OF CONSENT JUDGMENT

This Consent Judgment may apply to, be binding wpon, and benefit the Parties and their
respective officers, directors, shareholders, employees, agents, parent companies, subsidiaries,
divisions, affiliates, franchisees, licensees, customers (excluding private labelers), distributors,
wholesalers, retailers, predecessors, successors, and assigns, This Consert! Judgment shall have no
application to Covered Products which are distributed or sold exclusively outside the State of
Cahformnis and which are not used by California consurgers.

3. BINDING EFFECT, CLAIMS COVERED AND RELEASED

8.1  This Consent Judgment is a full, fnal, and binding resolution between ERC, on
behalf of isclf and in the public interest, and Beast Sports and its respective officers, direetors,
sharehoiders, employees, agents. parent companies, subsidiaries, divisions, affiliates, suppliers,
franchisces, licensces, customers (Rt including private labei customers of Beast Spons),
distributors, wholesalers, retailers, and all other upsiream and downstream entities in the
distribution ¢hain of any Covered Product, and the predecessors, suceessors and assigns of any
of them (collectively, “Released Parties®), fully and finally releasing Beast Spons and the
Released Parties from any and all ¢laims, actions, causes of action, suits, demands, iinbilities,
damages, penalties, fees, costs and expenscs asserted, or that could haye been asserted from the
handling, use, or consumption of the Covered Products. a8 0 any alleged violation of
Proposition 65 or its implementing regulations ansing from the failure (o provide Propasition
65 warnings on the Covered Products regurding lead up to and including the Effective Date,

8.2 ERC on it5 own behaif only and Beast Sports on ils own behalf only, further
waive and release any and all claims they may have against each other and against the Released
Partics for all actions or statements of any nature vp through and including the Effective Date,

STIPULATED CONSENT JUDGMENT CASE RO, 14733269
9
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provided, however, that nothing in Section 8 shall affect or limit any Party's right 1o seek to
enforce the terms of this Consent Judgment.

83 It is possible that other claims not known to the Parties arising out of Lhe facts
alleged in (he Notice or the Complaint and relating (o the Covered Products will develop or be
discovered. ERC on behalf of itself only, on cne hand, and Reast Sports, on the other hand,
acknowledge that this Conscnt Judgment is expressly intended to cover and include all such
claims up through the Effective Date, including all rights of action therefore. ERC and Beast
Sports acknowledge that the claims released in Sections 8.1 and B.2 above may include
unknown claims, and nevertheless waive Californin Civil Code section 1542 as to any such
unknown claims. California Civil Code scetion 1542 reads as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST INHIS QR HER
FAVOR AT THE TIME QF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS
OR HER SETTLEMENT WITH THE DEBTOR,

ERC on behslf of itself only, on the one hand, and Beast Sports, on the other hand,
acknowledge and understand the significance and consequences of this specific waiver of
California Civil Code section 1542.

8.4  Compliancc with the temns of this Consent Judgment shull be deemed to
conslitute compliance with Proposition 65 by any releasee regarding alleged exposuras to iead
in the Coverzd Products as set forth in (he Notice and the Complaint.

8.5  Nothing in this Consent Judgment Js inlended to apply 1o any occupational or
environmental exposures arising under Proposition 65, nor shall it 4pply 10 any of Beast Sports’
products other than the Covered Products.

3. SEVERABILITY OF UNENFORCEABLE. PROVISIONS

In the event that any of the pravisions of this Consent Judgment are held by a court to be

unenforceable, the validity of the remaining enforceable provisions shall not be edversely affected.
19. GOVERNING LAW
The terms and conditions of this Consent Judgment shall be govemed by and construed in

accordance with the jaws of the State of California.
STIPULATED CONSENT JUDCMENT CASE NO. 147332690 I
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11. PROVISION OF NOTICE
All notices required to be given to either Party to this Consent Judgmem by the other shall
be in writing and sent 1o the following agents listed below by: {a) first-class, registered, or certified
mat]; (bj evemight courier; or {¢) personal delivery. Courtesy copies via email may elso be sent
FOR ENVIRONMENTAL RESEARCH CENTER, INC.:

Chris Heptinstall, Exccutive Director, Environmental Research Center
311] Camine De) Rio North, Suite 400

San Diego, CA 92108

Tel: (619) 500-3090

Email: chrig_erc501c3@yzhao.com

With a copy to:

Michae] Freund

Ryan Hoffiman

Michael Freund & Associates
1919 Addison Street, Suite 105
Berkeley, CA 94704
Telephone: (510) 540-1992
Facsimile: (510) 540-5543

ULTRA-LAB NUTRITION, INC. dba

BEAST SPORTS NUTRITION

Anthony Alfier

President

Ultralab Nutrition, Inc. d/b/a Beast Sports Nutrition
3100 NW Boca Raton Blvd. #213

Roca Raton, FL 33431

With a copy to:

Matthew R. O

Scott R. Haich

Call & Jensen

A Professional Corporation

§10 Newport Center Diive, Suite 700
Newport Beach, CA 52660
Telephone: (949) 717-3000
Facsimile: {$49) 717-3100

STIFULATED CONSENT JUDGMENT CASENO. 4733269
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12. COURT APPROVAL

121 Upon execution of this Consent J udgment by the Partics, ERC shall nolice 2
Motian for Court Approval, The Marties shall use their best efforts to support entry of this
Consent Judgment,

122 [f the Califomia Artorney General abjects to any term in this Congent Judgment,
the Partics shall usc their best efforts to resolve the concem in a timej ¥ manner, and if possible
prior to Lie hearing on the motion,

12.3  If this Stipulated Consent Judgment is not approved by the Cowret, it shall be
void and have no force or effect,

13. EXECUTION AND COUNTERPARTS

This Consent Judgment may be exceuted in counterpans, which taken together shali be
deemed to constitute one document, A facsimile or .pdf signature shall be construcd ss valid as
the original signature,

I14. DRAFTING

The tenms of this Consent Judgment have been reviewed by the respective counsel for each
Party prior to its signing, and each Party has had an opportinity to fudly diseuss the terms and
conditions with legal counsel. The Parties agree thal, in any subsequeni intcrpretation and
canstruction of this Consent Judgment, no inference, assumplion, or presumption shal] be drawn,
and no provision of (his Cansent Judgment shall be construed against any Party, based on the fact
that one of the Parties and/or one of the Partics’ legal counsel prepared aad/or drafled all or any
portion of the Consent Judgment, It is canclusively presumed that alf of the Parties participaied
equally in the preparation and drafting of this Consent J udgment,

I5. GOOD FAITH ATTEMPY TO RESOLVE DISPUTES

If e dispute arises with respect to 2ither Party’s compliance with the werms of this Consent
Tudgment entered by the Court, the Parties shal] meet in persen or by telephone and endeavor w
resolve the dispute in an amicable manner. No action or motion may be filed in the absence of
such a good faith attempt to resolve the dispute beforehand, In he event an action or molion is
filed, however, the prevailing party mazy seek Lo recover costs and reasonable attoniey's fees, As

STIPULATED CONSENT JUDCMENT CASE NO. 14733269
12
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used in the preceding scntence, the term “prevailing party” ymeans a party who is successfil in
obiaining relief more favonable (o it than the relief that the other party was amenable to providing
duting the Parties' good faith attempt 10 resolve the dispute that s the subject of such enforcement
action.

16. ENTIRE AGREEMENT, AUTHORIZATION

16.1  This Consent Judgment contains the sole and entire agrecment  and
understanding of the Partics with respect to the enlire subject matter herein, and any and atl
prior discussions, negotiations, commitimenis and understandings rejated hereto. No
representations, oral or otherwise, express or implied, other than those contained herein have
been madc by any Party. No other agreements, oral or olherwise, unless speciically referred o
herein, shall be deemed to exist or 10 bind any Party.

162 Each signatory fo this Consent Judgment cerifies that he or she is fully
authosized by the Party he or she represents to stipulate (o this Consant Judgment, Except as
explicitly provided herein, each Party shall bear its own fees and costs,

17. REQUEST FOR FINDINGS, APPROVAL OF SETTLEMENT AND ENTRY OF

CONSENT JUDGMENT

This Consent Judgment has come before the Court upon the request of the Parties. The
Parties request the Cowrt to fully review this Consent Judgment and, being fully informed
regarding the matters which are the subject of this action, to:

(1)  Find that the terms and provisions of this Consent Judgment represent a fair and
equitable sealemient of all matters reised by the allegations of the Compiaint, that the matier has
been diligently prosecuted, and that the public interest is served by such settlement; and

(2) Make the findings pursvane to California Health and Safety Code section
25249, 7(f)Y4), approve the Sentement, and approve this Consent ] udgment,

[T IS SO STIPULATED:

STIPULATED CONSENT JUDGMENT CASE NO, 14733269
12
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APPROYED AS TO FORM:
Daed: - P 2015 MICHAEL FREUND & ASSOCIATES

Ryan Hoffman

Antotneys for Plairliff Envicanmeatal
Rasearch Center

i Deted: 9_/r? 3098 CALL & JENSEN

By;
tthew R. Orr
Scott R, Hatch
Attomeys for Defendant Ultra-Lab
Nutriion, Inc, dba Beast Spotts Nutrithen

" ORDER AND JUDGMENT
Based upon the Parties” Sipulathon, and good ¢ause appeaning, this Consent Judgment is
opproved and Judgment is heceby entered accordiog to iy teems,
IT IS SO CRDERED, ADIUDGED AND DECREED.
Daded: , 2018

Judge of the Superior Coutt

STIFULATED CONSENT JUDGMENT CASE NOL 14733268
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Environmentat Research Center

3111 Camino Del Rio North, Suite 400
San Diega, CA 52108
615-500-3090

Janvary 31, 2014

NOTICE OF VIOLATIONS OF
CALIFORNIA HEALTH & SAFETY CODE SECTION 25249.5 ET SEQ.
(PROPOSITION 65)

Dcar Alleged Violator and the Appropriate Public Enforcemert Agencies:

I am the Excentive Directos of the Cnvironmeatal Research Center (“ERC™). ERC is a California
non-profit corporation dedicated to, among other causes, helping safeguard the public from heaith hazards
by bringieg about a reduction in (he use and misuse of hazardous and toxic chemicals, facilitating a safe
enviromuent fur consumers ond employees, and encouraging corporate responsiblity.

ERC has identified violations of California’s Safe Drinking Water and Toxic Enforcement Act of
L9836 (“Proposition 637}, which is codified at Califomia Health & Safety Code §25249.5 ef seq.. with
respect to the products identified below, These violations have occurred and continte to accur because
the alleged Vivlator identified helow failed to provide required clear and reasonable wamings with these
praduets This letter serves as a notice of these viclations to the alleged Violator and the appropriate
public enforcement agencies. Pursuant to Seetion 25249.7(d} of the statute. ERC intends to Gle 3 private
enforcement action in the public inlecest 60 days aficr elfective service of this notice unless the public
enforcement agencics have commenced and are ditigentiy prosecuting 4n action Ia rectify these
vialations.

Geocrzl laformation about Propusition 65, A copy of a suminary of Peoposition 635, prepared
by the Office of Enviconmental Health £ lazacd Assessmient, is an steachment with the copy of dis lenter
seeved to the alleged Violator idemified helow,

Alleged Violator. The name of the company covered by this nofice that vielated Proposition 63
{heretnafter e “Vialalpr™) is:

Ultra-Lab Nutrition, Inc. dba Benst Sports Nugrition

Consumer Products aod Listed Chemicals, The products that are the subject of this natice and

the chemical in those products identificd as exceeding allowable levels are:

Beast Sports Nutrition Super Test - Lead

Beast Sports Nutrition Beast Mode Beast Puoch Flavor - Lead
Beast Sports Nutrition Amphetalesn Orange Cooler Flavor - Lead
Beast Sporis Nutritior Beast Maote Pink Lemonade Flavor - Lead
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On February 27, |987, the State of Califomia officially listed lead as a chemical knawn to cause
developmental toxicity, and male and female reproductive toxicity. On Ociober |, 1992, the State of
California afficially lisied lead and lead compounds as chemicals Ksown to calise cancer.

It stiould be nared 1hat ERC inay continue to investigate other products that may reveal further
violations and result in subseqeent notices of violations.

Route ol Expoyere. The Consumer cxposuecs that are the sebject of this notie result from the
purchiase, wequisition, handling and recammended wse of (hese products. Consequently, 1he primary route
of exposure to these chemicals has been and continues ta be thraugh ingestion, but may have alsa
occumed and may continue te occur through inhialation and‘or dermal contact,

Approximate Time Period of Vialationg. Ongoing violations have occurred every day since at
Jeast Fanvary 31, 20011, as well a5 every day since (he products were introduced into the Califomia
marhéiplace, and will continue every doy untd clear and reasonabie warnings are provided (© product
purchasers and users or until these Known toxic chemicals are etther remaved lrom or reduced to
allowablc levels in the produets. Proposition 65 cequires that a ¢leur and reasonable waming he pravided
prior to exposure fa the identified chemicals. The method of warning should be a waminyg that appears on
the product labe). The Violator victated Proposition 65 because it faited w provide peryons hand|ing
andfor using these products with appropriate wannings thut Lhey are heing exposed 1o these chemicals.

Caonsistent with the public interest poals of Proposition 63 and a desire w have thesc ongoing
violations of California law quickly rectified, ERC is interested in seeking a constructive resolation of
thus ndtter thal tuchudes an enfarceable written agreement by the Yiolator o: (1) reformelate the
identified praducts so as to climinate further exposures to the identified chemicats, or provide sppropriate
wurnings on the labels of these praducts; and (2) pay an appropriate civil peralty. Such a resolution will
prevent further unwamed cansumer exposures to 1he identified chemivals, as well 25 an expensive am
fime consuming litigation.

Flease direct all questions concerning this notice to ERC at the above listed address and telephone
number.

Sincercly,
/'/ '
gﬂ%‘ 54
Chsis Heptinstall

Cxeculive Directar
Environmental Research Center

Atlachments
Certificate of Merit
Certificate of Service

OEBHA Summary (1o Ultm-Lab Nutrition, tnc. dba Beast Sports Nutrition and its Reuistensd Apent for
Service of Process only)
Additionai Supporting Information for Certificate of Meril {w AG only)
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CERTIFICATE OF MERIT

Re:  Enviroomental Research Center’s Nutice of Prapaosition 65 Violations by Lltra Lah
Nutrition, Inc. dba Beast Sports Nutrition

i. Cheis Heptinstall. declare:

1. This Certificate of Merit accompanies the anached 60-day notice in which it is alleged the
party identified in the notice violated California Health & Safety Code Section 25249.6 by failing to
provide clear and reasonable wamings.

2, Lam the Executive Director for 1the noticing party.

3.1 have consuited with one or more persons with relevant and apprapriate experience or
expertise who haye reviewed faces. studtes, or ather data reparding e exposure to the listed ¢hemicals
that are the subject of the notice,

4. Based on the information obtained through those consultants, and on other information in my
possession, [ believe there is a reasonable and merilorious case for the private action. T understand that
“reasonable and meritorious case for the private action™ means that the infonmation provides a credible
basis that all elements of the plaintiff’s case can be extablished and (hat the information did not prove that
the alleged Violator will be abke to establish any of the affirmative defenses set forth in the statute.

5. Along with the copy of this Certificawe off Merit secved an the Attorney General is attached
additional factual informaton sufficient o establish the basis (or this cortificate. including the information

identitied in Califomia Health & Safety Code §25249. 7(h)2), i.e., (| ) the identity of Ihe persons
constilted with an relied on by the centifier, and {2) the facws. sludies, ar other data reviewed by those

PEIsmg.
Aif%' il

Chns Heptinstall

Dated: January 31, 2014
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CERTIFICATE OF SERVICE

), lhe undersigned, declare under penalty of pecjucy under the laws of the Stale ot Califomia that the
following is trae and correct:

| am = citizen of the United States, over the age of [8 vears of age, and am not a party (¢ the within
entitled action, My business address is 306 Joy Steeer, Foet Oglethorpe, Georgia 30742, | am A resident or
employed in the connty where the mailing occuned. The envelope or package was placed in the tnail af Fort
Oglethorpe, Geargia.

On January 31, 2064, | secved the following documents: NOTICE OF VIOLATIONS OF
CALIFORNIA HEALTH & SAFETY CODE $25249.5 £T SEQ; CERTIFICATE OF MERIT; “THE
SAFE DRINKING WATER AND TOXIC ENFORCEMENT ACT OF 1986 (PROPOSITION 65) A
SUMBARY™ on the following pastics by placing a wug and cosrect copy thereof in @ scaled envelope.

addsessed (0 the perty listed below and depositing it in a U.S. Poslal Service Office with the postags fully
prepaid for delivery by Centified Mail:

Curvent President ur CEO Anthony Altien
tltra-Lab Nutrition, Tnc, dba Beast Sports Nutrition {Regestered Avent of Ula-Lab Nutrition, lnc.
7491 N. Federat Hwy dba Beast Sparts NutriLiont
C5-142 749 N, Federal Hwy
Boca Katon, FL. 33487 C5-143
Buea Raon, Fl- 33487
Cusment President or CEO

Hra-l.ab Nutrition, Int, dba Beast Sports Nulcition
1LN0 NW 2°* Avenue

Sutiee 2113

Bawa Ratan, FL 33431

On lanuary 31, 2014, | efectronically served the [ullowing documents; NOTICE OF VIOLATION,
CALIFORNIA HFAELTH &% SATETY CODE $§2524935 ET SEQ. CERTIFICATE Or MERIT;
ADDITIONAL SUPPORTING INFORMATION FOR CERTIFICATE OF MERIT AS REQUIRED BY
CALIFORNIA HEALTH & SAFETY CODE £25249.7(dX 1) on the following party by uploading a true and
comect copy thereof on the Calitornis Auomey General's website, which can Dbe acecssed at
https:£oag.ca.pov/propi Siadd-60-day-notice:

Oftice of the Califomnia Attomey General
PProp 65 Enforcemenl Repoming

1515 Clay Stpeer, Suite 2000

Post Offtce Box 70350

Cakland, CA ™612-0550

On January 31, 2014, 1 served the foliowing documents: NOTICE OF YIOLATION,
CALIFORNIA HEALTH & SAFETY CODE §25249.5 £7 SEQ.; CERTIFICATE OF MERIT on cach
of the partics on 1he Service List attached herio by placing a truc and currect copy thereof in & sealed
envelope, addressed 1o cach of the partics on the Service List atached hercto, and depositing it with the US.
Posial Service with the postage fully prepaid for delivery by Prionty Mail.

Executed on Jauary 31, 2014, in Fort Oglethorpe, Georgia.
\._. -r'}'t"-‘“ . i-;"..-r'l \?-.'}‘*T-._
)
Tiftany Capetnt
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APPENDIX A

OFFICE OF ENVIRONMENTAL HEALTH HAZARD ASSESSMENT
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

THE SAFE DRINKING WATER AND TOXIC ENFORCEMENT ACT OF 1986
{(PROPOSITION 65}: A SUMMARY

The following surnmary has been prepared by the California Office of Environmental
Health Hazard Assessment (OQEHHA), the lead agency for the implementation of the
Safe Drinking Water and Toxie Enforcemant Acl of 1386 {commonly known as
"Proposition 85%), A copy of this summary must be inckided as an attachment to any
notice of violation served upon an elleged violator of the Act. The summary provides
basic infarmation about the provisions of the law, and is intended to serve only as a
convenlent source of general information. it is not intended to provide autharitative
guidance on the meaning or application of the law. The reader is directed to the statute
and OEHMA's implementing regulations (see ciations below) for further Information.

FOR INFORMATION CONCERNING THE BAS!S FOR THE ALLEGATIONS IN THE
NOTICE RELATED TO YOUR BUSINESS, CONTACT THE PERSON IDENTIFIED ON
THE NOTICE.

Propasition 85 appears in California law as Health and Safety Code Sections 252435
through 25248.13. The statute is available anline at;

http./foehha.ca gov/prop€5iaw/PB5law72003.html. Regulations that provide more
specific guidance an compliance, and that specify procedures to be followed by the
State in carrying out certain aspects of the law, are found in Title 27 of the California
Code of Regulations. sectians 25102 through 27001." These implementing regulations
are available online at: http:f/oehha.ca.gavipropSlaw/PE5Rens. himl,

WHAT DOES PROPOSITION 65 REQUIRE?

The "Governor's List.” Froposition 85 requires the Governor to publish a list of
chemicals that are known ta the State of California to cause cancer and/ar reproductive
taxicity. This means that chemicals are placed on the Propositian 85 list if they are
known to cause cancer and/or birth defects ar other reproductive harm, such as

' Al further regulalary ralerences are to sections of Title 27 of the Callfaraia Gads of Regulations unless
otherwise indicaled. The stalute, regulations and ralavant cage law are availatle on the OEHHA wabsiie

at; hitp:/Avwwr.aahha.ca.govipropBSiawhndax. bim,




damage to female of male reproductive systems or to the developing fetus. This list
must be updated at least once a year. The current Proposition 66 list of chemicals ts
available on the OEHHA websits at:
http:ffwww.oehha.ca.gov/prapGaipropss_listMNewlist. html.

Only those chemicals that are on the list are regulated under this law. Businesses that
praduce, use, release or otherwise engage in activities involving listed chemicals must
comply with the following:

Clear and reasonable warnings. A business is required to warn a peérson before
"knowingly and intentionally” exposing that person to a listed chemical unless an
exemption applies; for example, when exposures are sufficiently low (see below). The
warning given must be “clear and reasonable." This means that the warning must {1)
clearly make known that the chemical involved is known to cause cancer, or birth
defects or other repraductive harm and (2) be given in such a way that it will effectively
reach the person before he or she is exposed. Some exposures arnd exempl from the
waming requirement under certain circumstances discussed balow.

Prohibition from discharges Inta drinking water. A business must not knowingly
discharge or refease a listed chemical into water or onla land where it passes of
probably will pass into a source of drinking water, Some discharges are exempt from
this requirement under certain elrcumstances discussed below.,

DOES PROPQOSITION 85 PROVIDE ANY EXEMPTIONS?

Yes. You should consult the current version of the statute and regulations
{hitp:fwwaw.0ehha. ca.govipropSSilawdindex.html) to daetermine alf applicabla
axemplions, the mast common of which are the following:

Grace Period. Proposilion 65 warning requitements do not apply until12 months after
the chemical has been fistad. The Proposition 85 discharge prohibition does nat apply
to a discharge or release of a chemical that lakes place less than 20 months after the
ligting of the chemical.

Governmental agencies and public water utliities. All agencies of the federal, state
ar local government, as well as entities operating public water systems, are exempt.

Businasses with nine or fewer employees, Neithar the warming requirement nar the
discharge prohibition applies ta a business that employs a total of nine or fewer
employees. This includes all employees, nat just those present in California.




Exposures that pose ne significant risk of cancer. For chemicals that are listed as
known to the State to cause cancer {"carcinogens"), @ warning is not required if the
business can demonstrate that the exposure occurs at a level that poses *ne significant
risk.” This means thal the exposure is calculated to result in not more than one excess
case of cancer in 100,000 individuals exposed over a 70-year lifeima. The Proposition
85 reguiations identify spacific "No Significant Risk Levels" (NSRLs) for many listed
carcinogens. Exposures below these levels are exempt from the warning requirement,
See OEHHA's website at: hitp://www.ocehha.ca.govipropBS/getNSRLs. html for a list of
NSRLs. and Section 25701 et seq. of the regulstions for information conceming how
these levels are calculated.

Exposures that wilf produce no observable reproductive effect af 1,000 times the
favel in questlon. Far chemicals known to the State to cause reproductive toxicity, B
waming is not required if the business can demenstrate that the exposure will produce
no observable effect, even at 1,000 times the lavel in question. In other words, the levei
of exposure must be below the “no observable effect level” divided by & 1,000, This
number is known as the Maximum Allowable Dose Level (MADL). See OEHHA's
website at: http:/Avww.oehha.ca . gov/propb5/getNSRLs. himl for a list of MADLs, and
Section 25801 of seq. of the regulations for information conceming how these levels ars
calculated.

Exposures to Naturaily Occurning Chemicals in a Food. Certain exposures ta
chemicals that occur in foads naturally (i.e., that do not result from any known human
activity. including activity by someone ofher thar the person causing the exposure) are
exempt from Lhe warning requirements of the law. If the chemical is a contaminant? it
must be reduced to the lowest level feasible. Regulations explaining this exemption can
be found in Section 25501,

Discharges that do not result in a “significant amount” of the fisted chemical
entering info any source of drinking water. The prohibition from discharges into
drinking water does not apply if the discharger is able io demonskrate thal a "significant
amount” of the listed chemical has nat, does not, or will not pass into or probably pass
into a source of drinking water, and that the discharge complies with all other applicable
laws, regulations, permits, requirements, or orders. A "significant amount" means any
detectable® amount, except an amount that would meet the "ne signlificant nisk” levet for
chemicals that cause cancer or that is 1,000 times below the "no observable effect”
level for chemicals that cause reproductive toxicity, if an individual were exposed to that
amount in drinking water.

? See Section 25501{aX4)}




HOW IS PROPOSITION 65 ENFORCED?

Enforcement Is camisd out thraugh civil lawsuits. These lawsuits may be brought by the
Aftorney General, any district atiorney, or certain city attorneys. Lawsiuits may also be
brought by private parties acting in the public irerest, but only afler praviding notice of
the alleged violation to the Attorney General, the Bppropriate district attorney and city
attomey, and the husiness accused of the violation. The notice must provide adequate
information to alfow the recipient to assess the nature of the allegad violatlon, The
nolice must comply with the information and procedural requirements specified in
Section 25903 of the reguiations and in Title 11, sactions 3100-3103. A private party
may not pursue an Independent enforcement action under Propogition 65 if one of tha
governmental officials noted ehove initiates an action within sixty days of the natice.

A business found to be in violation of Proposition 65 is subject to civil penaities of up to
$2.500 per day for each violation. In addition. the business may be ardered by a eourt

1o stop committing the violation.

FOR FURTHER INFORMATION ABOUT THE LAW OR REGULATIONS...

Contact the Office of Environmental Health Hazard Assessment's Proposition 85
lmplamentation Office at {916) 445-5800 or via e-mail at
PBaPUblic.Comments@oehha.ca.gov.

Revised: July, 2012

NOTE: Authorlty cited: Section 25249.12, Health and Safety Code. Reference: Sechans
252485, 25249 6, 25249.9, 25249.10 and 25249.11, Mealth and Eafety Coda.




